[Vol. 11:1 to challenges facing the legal community. Framed by several questions posed by Professor Robson and suggested by the class of first year students in the required constitutional law class, Lib erty, Equality and Due Process, it was a casual and unrehearsed discussion between two brilliant scholars about the challenges of alleviating poverty in the 21st century. Stephen
Loffredo, is a Professor o f Law here at the City Uni versity o f New York School o f Law. H e teaches Constitutional Structures and is the Director o f the Econom ic Justice Project. He is also the coauthor o f The Rights of the Poor? H e has worked as an attorney and written num erous articles, including on e making an argum ent that poverty is a suspect or quasi-suspect classification under the Equal Protection doctrine.®
We have recently discussed, as a class, San Antonio Independent School District v. Rodriguez? There, the Supreme Court held that poverty is n ot a suspect classification.In essence, the Court held that poor p eop le do n ot really n eed the courts to intervene on their b eh a lf At one time, I considered this opinion on e o f the top five worst Supreme Court opinions:-now there are many more. I have always thought that if the case had b een decided dif ferently, law and social change could have proceeded in a very dif ferent way. However, lately, I have been thinking that is perhaps too optimistic. So I guess I would like to op en it up and ask for your thoughts.
P r o f e s s o r F r a n c e s F o x P iv e n : Well, it is m uch too optimistic. The optimism flows from a certain way o f thinking about social progress that begins with principles. If we all accept the principle that extrem e n eed should be elim inated in this world; if we can get that principle out there, then extrem e n eed will be elim inated. Or if we can som ehow make it a law that extrem e n eed should be elim inated, then som e kind o f action will follow. Principles som etim es do affect social life; but they affect social life when they becom e the inspiration o f social forces, o f m ovements, o f real political forma tions that exert pressure.
I will give you an example: O ne o f those passionate beliefs in the com plex o f beliefs that constitute global culture has to do with democracy-the right o f ordinary p eop le to determ ine who their rulers will be by elections and by exercising the vote.
Well, that b elief really did inspire the m obs and the militias o f the American Revolution. But that does n o t m ean that that b elief was realized in the Post-Revolutionary period. It was really a very great struggle. And there were a lot o f setbacks, betw een then and today. A nd it has n ot yet been realized although in principle in the U nited States today, all citizens-and that is a big proviso in itself, why do you have to be a citizen? What does that mean? If you have lived here all your life, sh ouldn't that be good enough? W hen you plan to live here the rest o f your life, sh ouldn 't that be good enough? Shouldn't you also have a right to participate in the elec tion o f your rulers?-^who are eighteen or older have the right to vote. But only about half o f those citizens eighteen or older exer cise that right. And why is that?
Well, if you look very closely at the process o f voting, you can see that there are a lot o f obstacles that have b een constructed through the apparatus o f election and administration, through the strategies o f the political parties that go very far toward ensuring segm ents o f the eligible citizenry do n o t vote.
So here is a right, I think it is n o t too bold to say the m ost fundam ental right in American political culture, which actually is ensconced in the Constitution^^ and it is n o t realized in practice. It is n ot realized in practice because the politics surrounding the right to vote work to disenfranchise p eop le even while working to enfranchise them.
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[Vol. 11:1 P r o f e s s o r St e p h e n L o f f r e d o : I will start by saying that the San Antonio decision was enorm ously disappointing; it was one o f the worst cases not only because the court endorses unequal treat m ent o f poor p eop le in an area that is sort o f one o f the core con cerns o f governm ent, which is education, but because we know, in our society, education is really the m otor o f mobility. So, to the extent that education is the m otor o f econom ic mobility, it is the pathway out o f poverty. Î do n ot think the Court was correct in San Antonio", but agree to the extent that it was saying poor peop le are too indistinct and fluid a group to warrant constitutional attention;^® however, that is in large measure because o f lack o f access to education.
Or to put it the other way, it may be that what the Court did in San Antonio was so detrim ental to public education that we are now in a position where mobility rates have really dropped. Now it is m uch m ore difficult to escape the lower strata largely because o f what has gon e on with public education.^® We have now got a m ore ossified class structure so that now there is actually, in my opinion, a stronger argum ent for heightened scrutiny for poor people. It is m uch m ore about the established class.
I agree with Professor Piven that if your goal is to alter capital ism, to make it m ore hum ane, all indications are that the tool for such change is n ot the American judiciary. The American judiciary has been very, very good to capitalism. A nd I am n ot ju st talking about the LochneA^ period but really throughout our history.
Em bedded in your question is part o f the other answer you gave, which is w hether principle or principle in the judicial context can precipitate substantial m ovem ent forward-progressive chapge through judicial decree? The answer is no. As Professor Piven said, you n eed active social m ovem ents. That is really the only way that substantial, progressive social change has happened. This is n ot to say that there would have been no value to hav ing the Court agree that poverty is a suspect or quasi-suspect classi fication. In a way. So, there are ways in which, had the Suprem e Court decided differently in San Antonio, there would have been som e material differences. U nder h eigh ten ed scrutiny, the State needs to justify its actions. T he governm ent n eed be inform ed. So, saving m oney, as a justification for denying assistance to the' poor, is n ot usually going to be good en ough ^h e n they n eed that m eans and ends to fit. It is a higher standard than rational basis review.
It seems that at the very least if such a regim e were in place, the quality o f the public discourse and the political deliberations concerning welfare would have b een different than what we saw in the nineties and through the debates on federal welfare reform, which if you look into them are ju st disgraceful, vindictive vilifica tion o f poor w om en and children, m uch o f if racially tinged, .com paring welfare citizens to animals.®® I think it was unbelievable 1601-1646 (1996) . 24 Id.
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Gated that Reagan was indeed the inspiration for apathetic voters to get out there and vote.
We thought if we could m anage to get social service agen cies-especially health agencies, which are largely voluntary and nongovernm ental-to register their clients to vote w hen they ap plied for services or w hen they renewed their applications, we would op en the doors to a m uch bigger upsurge in voting in 1984 by the have-nots. It was really very hard. We worked on this. The social agencies would say they would do it, would do so for three or four applicants, but would then forget about it. We tried to get black mayors to do it in city agencies. We tried to get governors to do it, especially those who had benefited from the upsurge in vot ing in 1982, like Mario Cuom o in New York. A nd we got three governors to announce that they were d oin g it.®° But then they did n ot do it because you had to get state agencies to actually do it. You had to make it a part o f the application process.
So we started working on federal legislation, and it was hard. It was such a long process-I could have written three books in the time it took me. George H.W. Bush vetoed the first legislation we m oved through both H ouses o f Congress.®^ Finally, w hen Clinton was elected, we got the National Voter Registration Act passed through the Congress in 1993,^^ and Clinton signed it. It was due to be im plem ented by 1995,^® and it required that all public agen cies that provided services to poor p eop le-Medicaid, public assis tance, food stamps,®^ all disability agencie^ that got governm ent funding^®-provide new applicants, whether they were accepted or rejected, with an opportunity to register tp vote.^® They also had to offer registration in the m otor agencies and driver's license agencies.®T he politics o f getting it through Congress were sticky.®® We did n ot succeed in requiring a com bined application form in the social agencies.®® Only in the driver's license agencies did we get one form. The application to register to vote com es right after the See Piven & Cloward, supra note 28, at 585. 31 Senate L ibrary, P residential Veto es, 1989 -2000 , S. -Pub. No. 107-10, at 9 (2001 , available at http://www.senate.gov/reference/resources/pdf/presvetoes.pdf.
32 National Voter Registration Act, 42 U.S.C. § 1973gg (1993) . But in other agencies, the best we could do was to require the agencies to get peop le to sign declinations if they did n ot want to register to vote. And we thought that would be a certain am ount o f m uscle because we knew im plem entation would be a problem. However, we did n ot understand it well enough. There was a littie bit o f im plem entation as lon g as the Clinton Administration was in office. It was n ot vigorous, but there was some.
Janet Reno, C linton's Attorney General, actually w ent to court against states that refused to implement.^® She won every single one o f those lawsuits. But once Clinton was out o f office in 2000, im plem entation stopped. A lthough it is the law, they no longer collect thpse declinations. They are supposed to.
The law contains provisions-concessions to the oppositionwhich require the establishm ent o f statewide voter lists and the use o f those lists to purge p eop le who have died or m oved away.^^ The lists are b ein g used to purge alright. But they're n ot being replen ished. N othing else is being im plem ented. P r o f e s s o r F r a n c e s F o x P iv e n : G ood luck with that. to see what they were doing with voter registration. They were very, very defensive about the num bers. Even in New York City, which one would expect to be sympa thetic to such a move, there was a great deal o f nonimplementation.^^ Or at least, they were unable to docum ent that they were doing.
P r o f e s s o r F r a n c e s F o x P iv e n : N o , they are n ot im plem ent ing in New York. They did n ot from the very beginning. Part o f it had to do with the fact that there was no supervisory effort to get workers to do it. What it shows is that while-at least on the m unicipal level, on the local level, and often on the state level-Democrats are reluc tant hosts o f minority voters because they make trouble for the es tablished coalitions. In my view, this occurs m uch m ore w hen a regim e is in power that needs these protesting people or needs the allies they are able to muster w hen they raise their banners and chant their slogans, and needs their sympathizers.
It has b een very hard for protest to be protest m ovem ents rein forced in American politics while a regim e has been in power that in a certain sense mobilizes its constituents by marginalizing the protestors, by stigmatizing the protestors.
That is why we were glad that the Democrats were elected and took over Congress in 2006. I was, at least. But they are shameful. They are so timid. They are so limp. They are so lame. That is the way politicians are-never going to take chances unless forced to do so because p eop le are making them trouble.
[Vol. 11:1 But having said that they are so timid, so hapless, I want m ore o f them elected in 2008.
[Laughter] I want m ore o f them to be elected in 2008 because then we can really make trouble for them. Or you know, in a^way, you can capture this idea by saying you can only make trouble for the politicians that are your friends because they are the only ones that n eed you. The others;need to paint you as the enemy, the scapegoat and there is danger with that.
I support politics. I worked on voter registration because I thought it was im portant to have Democrats in office and then to make as m uch trouble for them as possible. 
Poverty, as a political issue, is n ot a w inning issue for politicians at this point; so, I am n o t sure o f your thoughts, but I was kind o f taken by o n e o f the Presidential candidate's decision to highlight poverty as an issue in his campaign. So Edwards takes this on. It does n o t necessarily seem like political suicide, but it is also not calculated to succeed by traditional measures-to move forward. I do n ot know what you think about that.

P r o f e s s o r F rai^c e s F o x P iv e n : I think you m ight suspect he is testing the waters. H e has raised A lot o f worker issues-m inim um wage, unions, work safety issues, the w hole range o f New D e a l/ Great Society issues. That is what Edwards is doing. H e thinks that,
at least in the primaries, there may be a constituency for those is sues. And he is finding out. And you know, he could win som e o f those primaries. I think he could win som e o f them.
P r o f e s s o r St e p h e n L o f f r e d o : So , you think it is the central calculation-move to the left during the primaries and then?
P r o f e s s o r Fra n c e s F o x P iv e n : Politicians are opportunistic. This does n ot distress m e. I want to change the opportunities to which they respond. You know, my problem with Hillary [Clinton] is n ot that she is opportunistic; it is that she sees her opportunities in different parts o f the society than I do. And what I like about Edwards is that he has based many calculations on the possibility that you can build a majority out o f the American working class and the poor, who are also part o f the working class. I do n ot know why, but that is a calculation that I like. T he Republicans could n ot nail Social Security. They were able to dismantle the AFDC; but they could n ot do it to Social Security.
P r o f e s s o r F r a n c e s F o x P iv e n : A lthough they have done damage to Social Security. Damage has n ot been don e ju st by Republicans but also by the Moynihan Commission.
P r o f e s s o r St e p h e n L o f f r e d o : Sure, in the way that it is funded. But they were unable \to privatize it. They were unable to dism ande it. They were unable to elim inate an entidem ent and replace it with a discretionary system. Those who attem pted it were politically burned. That is a function, I think, o f the universality o f the program whereas programs for poor p eop le are highly fragm entized. P r o f e s s o r F r a n c e s F o x P iv e n : I am going to push that a little bit, okay? I do n ot disagree with what you say but what do we m ean by universality? Actually, in Europe, unem ploym ent insurance pro grams reach large portions o f the working class when they becom e unem ployed; but a lot o f p eop le never go on unem ploym ent insur ance, so they are ndt exactly universal.
The point we are really searching for w hen we talk about universality is the structuring programs so that they build support am ong significant categories o f the population rather than struc turing them in ways that create groups that are easily marginalized and stigmatized.
In that regard, the U nited States structures its programs badly, n ot only because it has programs for ju st poor people, but because those poor p eop le programs are paid for in significant measure by state and local governm ent. Now w hen they are paid for by state and local governm ent, state and local governm ents are even m ore vulnerable to business pressure and the pressure o f the well-off taxpayers than is the fed eral governm ent for the same reasons that make us think that globalization is kind o f bad because the m ultinational corporations have governm ents under their heel. They can threaten that if they do not get what they want in the way o f favorable taxes and other legal regimes, they will go to Bangladesh.
That kind o f process has existed for 150 years in. the U nited States.. .Corporations that play on the national playing field can muscle state and local governm ents to give them whatever they want. And they always dem and and receive favorable tax rates. Therefore, state and local taxes are always very regressive. And therefore, w hen significant portions o f program costs are funded by local revenues, there is a structural reason for working class an tagonism. T he teamsters, who were always so hostile to welfare when we were doing welfare rights in the 1960s, had a reason for being so. It is n ot only that they did n ot like poor p eop le-they did n ot like poor people, especially if they were w om en, especially if they were Puerto Rican or African-American. All that was true. The alternative to labor is a very well developed system o f so cial provision, social welfare provision that should strengthen labor ethic. That connection is seen in Europe. It is n o t seen so m uch in the U nited States. And now even to the extent that it is seen, labor is so weak in the U nited States, in part because o f labor laws passed over a num ber o f years and in part because o f other econom ic fac tors; that it is no longer a major player.
P r o f e s s o r F r a n c e s P o x P iv e n : Just a little addendum to that. It is true that in Germany and especially in France there has been trem endous popular support for labor dem onstrations in defense of, for exam ple, the right to retire at 55 or whatever it is. And this occurs despite the fact that union m em bership levels in France are now higher than they are in the U nited States. But it also has som ething to do with the fact that the dem onstrating workers are P r o f e s s o r F r a n c e s F o x P iv e n : It is my experience that p eo ple are less likely to burn out working as lawyers or as organizers if they have lots o f friends who are doing similar work. So make friends. But I want to add ju st on e point. It is hard to do that kind q f legal advocacy, certainly by yourself, when things are n ot moving and w hen you do n ot feel there are bigger changes afoot; however, w hen there are bigger changes afoot-^when people are banding together to try to improve the programs on which they d epend or to try to do som ething about the way slum landlords behave-they will inevitably try to do this by making trouble. And then your jo b (Russell Sage Foundation 1997) .
as a lawyer is to defend them w hen they make trouble, n ot to tell them not to make trouble. P r o f e s s o r R u t h a n n R o b s o n ; I think we are going to end it with those wise words. Thank you both.
